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existing law. In the 60 years since the origi-
nal USDA was drafted, the law regarding
simultaneous deaths has continued to evolve
in an attempt to avoid the undesirable conse-
quence of inheritance, life insurance, or other
assets passing to unintended beneficiaries
simply because one person outlived another
by a few minutes or even a few seconds.
Our legislature has followed that legal evolu-
tion by adopting the UPC and its revisions to
mitigate such problems. The fact that the
legislature, for whatever reason, left on the
books an older conflicting statute should not
result in the more recent UPC provision
being ignored.

138 We therefore hold that A.R.S. § 14—
2702 states the applicable rule of survival for
a designated beneficiary of an insurance poli-
cy. Under this rule, it would appear that the
proceeds of both policies should be paid to
William’s estate.

CONCURRING: THOMAS A. ZLAKET,
Chief Justice, STANLEY G. FELDMAN,
Justice, FREDERICK J. MARTONE,
Justice, RUTH V. McGREGOR, Justice.
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Former at-will employee brought action
against employer and sole stockholders of
employer, alleging claims for breach of con-
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tract, breach of the covenant of good faith
and fair dealing, wrongful discharge in viola-
tion of public policy against handicap and
religious diserimination, and intentional in-
fliction of emotional distress. The Superior
Court, Yavapai County, No. CV 960522,
Robert Brutinel, J., granted employer’s and
stockholders’ motions for judgment as matter
of law and for summary judgment and en-
tered judgment on jury verdict for employee
on wrongful discharge claim. Employer ap-
pealed, and employee cross-appealed. The
Court of Appeals, Garbarino, P.J., held that:
(1) at-will employee can assert a wrongful
discharge claim under the public policy ex-
ception to at-will employment when that em-
ployee’s termination is based on a refusal to
engage in conduct that would be a violation
of a federal law; (2) to recover under this tort
theory of liability, the employee must prove
that the underlying requested act would have
been illegal-in-fact; and (3) employee did not
establish wrongful discharge claim, absent
proof that the conduct that employee refused
to perform, namely copying software, would
actually have been a violation of law.

Affirmed in part; reversed in part; and
remanded.

1. Appeal and Error €=893(1)

Appellate court reviews purely legal
questions de novo.

2. Master and Servant €=30(1.5)

Public policy of Arizona is that at-will
employee can be discharged for good cause
or for no cause, but he cannot be discharged
for bad cause.

3. Master and Servant ¢=30(1.10)

At-will employee who is discharged in
violation of public policy is discharged for
bad cause and, therefore, can recover dam-
ages.

4. Master and Servant €=30(1.10)

There are four distinet categories of the
public policy exception to at-will employment
doctrine, whereby discharge from employ-
ment is actionable in tort: (1) refusing to
engage in illegal conduct; (2) engaging in



CUMMINS v. MOLD-IN GRAPHIC SYSTEMS

Ariz. 519

Cite as 26 P.3d 518 (Ariz.App. Div. 1 2001)

important public obligation; (3) exercising le-
gal right or privilege; and (4) whistleblowing.

5. Master and Servant ¢&=30(1.10)

Source of the law proscribing the re-
quested conduct is immaterial, so long as
that law applies to those within territorial
boundaries of the state and manifests clear
mandate of public policy, for purposes of
public policy exception to at-will employment
doctrine.

6. Master and Servant €=30(1.10)

Laws that affect Arizona as a whole may
provide basis for wrongful termination suit
for refusing to engage in illegal conduct,
regardless of whether proscribed conduct is
made unlawful by state or federal govern-
ment, for purposes of public policy exception
to at-will employment doctrine.

7. Master and Servant €=30(1.10)

Tort of wrongful termination for refus-
ing to engage in illegal conduct is actionable,
under public policy exception to at-will em-
ployment doctrine, if the source evidences
some clearly mandated public policy and that
policy applies in Arizona, regardless of the
policy’s source.

8. Trial &=295(1)

Appellate court will affirm trial court’s
jury instructions if, taken as a whole, they
provide jury with proper rules for making its
decision.

9. Appeal and Error ¢=215(1), 231(9)

‘When jury instruction misstates applica-
ble standard of law, appellate court will not
overturn verdict unless specific objection was
made to instruction or unless error in in-
struction was fundamental.

10. Appeal and Error ¢=215(1)

Because employer preserved its objec-
tion to the final jury instruction, appellate
court would not engage in a fundamental
error analysis when reviewing employer’s
claim that instruction was improper because

it permitted the jury to consider at-will em- -

ployee’s good faith belief in the illegality of
copying software, rather than requiring em-
ployee to prove illegality-in-fact, for purposes
of employee’s wrongful discharge claim un-

der public policy exception to at-will employ-
ment doctrine.

11. Master and Servant ¢=30(1.10}

At-will employee attempting to recover
for public policy/illegal act wrongful termi-
nation must prove that the requested act is
illegal-in-fact. :

12. Master and Servant ¢=40(1)

Law presumes that at-will employment
may be terminated at any time by either
party without cause or with good cause.

13. Master and Servant ¢=30(1.10)
Public policy exception to at-will employ-
ment doctrine should be narrowly construed.

14. Master and Servant ¢=30(1.10)

Employee’s good faith belief that his
actions would be illegal is irrelevant for pur-
poses of employee’s wrongful discharge claim
under public policy exception to at-will em-
ployment doctrine; rather, proper inquiry is
whether the requested conduct of employee
is, in fact, illegal.

15. Master and Servant ¢=30(1.10)

At-will employee needed to establish the
actual illegality of the requested conduct,
namely copying software, in order to prevail
on his wrongful discharge claim under public
policy exception to at-will employment doe-
trine.

16. Judgment ¢=199%(3.5)

Trial &=139.1(17)

Judgment as a matter of law should be
granted if facts presented in support of claim
have so little probative value that reasonable
people could not find for claimant.

17. Judgment ¢=199(3.2)

Trial ¢=178

‘When presented with motion for judg-
ment as a matter of law, court views evidence
in light most favorable to nonmovant.

18. Master and Servant ¢=30(1.10)

At-will employee’s testimony that he
“didn’t feel right about doing [the copying],
that copyright laws were pretty specific that
the ownership was only to the purchaser,”
and that employer never assured employee
that it had a license for the copying did not
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establish a violation of the copyright laws for
purposes of his wrongful discharge claim un-
der public policy exception to at-will employ-
ment doctrine, alleging that he was dis-
charged after he refused to copy software.

19. Evidence &=22((2)

When attempting to admit the statement
of another as an adoptive admission using
silence as the manifestation of adoption or
belief, the proponent must show that the
statement is one to which a reasonable per-
son would respond, that the statement was
heard and understood, that the person hear-
ing the statement was capable of responding,
and that the person failed to respond. 17
AR.S. Rules of Evid., Rule 801(d)(2)(B).

20. Evidence ¢=220(1)

Co-workers’ failure to read employee’s
mind, to alleviate employee’s fears, and to
affirmatively and voluntarily disclose wheth-
er software was licensed, without so much as
a request from employee, did not demon-
strate adoptive admission by employer that
installing software would have been illegal
for purposes of employee’s wrongful dis-
charge claim under public policy exception to
at-will employment doctrine, alleging that he
was discharged after he refused to copy soft-
ware.

21. Master and Servant &43

At-will employee, who alleged that he
was discharged after he refused to copy soft-
ware, did not establish wrongful discharge
claim under public policy exception to at-will
employment doctrine, absent proof that the
conduct that employee refused to perform,
namely copying software, would actually have
been a violation of law, and thus, employee’s
wrongful discharge claim should not have
been submitted to the jury.

22. Appeal and Error ¢=854(2)

Appellate court will affirm trial court’s
grant of judgment as matter of law, even if
trial court has reached the right result for
the wrong reason.

23. Damages ¢50.10

To state claim for intentional infliction of
emotional distress, plaintiff must show that
defendant’s acts were so outrageous in char-
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acter and so extreme in degree, as to go
beyond all possible bounds of decency, and to
be regarded as atrocious and utterly intoler-
able in civilized community.

24. Damages €=208(6)

Trial court must determine whether acts
complained of are sufficiently extreme and
outrageous to state claim for intentional in-
fliction of emotional distress.

25. Damages €=50.10

Employer’s alleged shunning of employ-
ee, employer’s alleged approval and then re-
jection of employee’s vacation, changes in
employee’s job description and status, and
lack of meaningful projects did not, as a
matter of law, constitute extreme and outra-
geous conduct so as to establish former at-
will employee’s claim against employer for
intentional infliction of emotional distress.

26. Civil Rights &=141
Damages ¢=50.10

Title VII claims and common law inten-
tional infliction of emotional distress claims
have different legal standards. Civil Rights
Act of 1964, § 701 et seq., 42 U.S.C.A. §2000e
et seq.

27. Master and Servant ¢=30(1.10)

At-will employee can assert a wrongful
discharge claim under public policy exception
to at-will employment when that employee’s
termination is based on a refusal to engage in
conduct that would be a violation of a federal
law, and in order to recover under this tort
theory of liability, employee must prove the
underlying requested act would have been
illegal-in-fact.

The Langerman Law Offices, P.A,, By
Amy G. Langerman, and Adrienne K. Wil-
son, Phoenix, Attorneys for Plaintiffs—Appel-
lees/Cross Appellants.

Snell & Wilmer L.L.P., By Lonnie J.
Williams, and Martha E. Gibbs, and Michelle
L. Ray, Phoenix, Attorneys for Defendants—
Appellants/Cross Appellees.
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OPINION

GARBARINO, Presiding Judge.

91 Mold-In Graphic Systems (MIGS) and
Michael and Kathleen Stevenson, collectively
referred to as the defendants, appeal from
the trial court’s denial of the defendants’
motion for judgment as a matter of law ! on
Sean and Deirdre Cumming’ claim for
wrongful discharge under the public policy
exception to the at-will employment doctrine.
The plaintiffs cross appeal from the trial
court’s dismissal of their claims for intention-
al infliction of emotional distress and puni-
tive damages. For the reasons that follow,
we reverse the trial court’s denial of the de-
fendants’ motion for judgment as a matter of
law on the wrongful discharge claim, and we
affirm its dismissal of the plaintiffs’ claim for
intentional infliction of emotional distress.
Our resolution of these issues eliminates the
need to address the plaintiffs’ argument re-
garding their punitive damages claim.

FACTUAL AND PROCEDURAL
HISTORY

12 MIGS is a plastie products manufactur-
ing company located in Clarkdale, Arizona.
The Stevensons are the sole stockholders of
MIGS, and Mike Stevenson is the CEO of
the company. Mr. Cummins, who is blind,
was hired by MIGS in September 1994. Af-
ter a brief stint in the Art Department, Mr.
Cummins was transferred to the Manage-

ment Information Systems (MIS) Depart-

ment, where he input data and performed
network maintenance.

13 The plaintiffs contend that in the fall of
1995, Arthur Brault, a MIGS employee, told
Mr. Cummins that Mike Stevenson wanted
him to copy Bible study software onto
Brault’s computer system. Mr. Cummins re-
fused to do so on the basis that it may
constitute an illegal copying of software.
Mr. Cummins advised his supervisor, Mel
Smart, of the incident, and, according to Mr.
Cummins, Mr. Smart agreed that it was an

1. The defendants moved for a directed verdict,
which is now known as a motion for judgment as
a matter of law. Ariz. R. Civ. P. 50; Monaco v.
HealthPartners of S. Ariz., 196 Ariz. 299, 301, 13,
995 P.2d 735, 737 (App.1999).

inappropriate request and advised him not to
copy the software.

14 Shortly thereafter, Chris Eymann, a
MIGS employee and the Stevensons’ son-in-
law, requested Mr. Cummins’ assistance in
copying Stevenson’s Bible study software
onto Brault’s computer. Again, Mr. Cum-
mins refused, explaining he did not believe
such copying was appropriate under the
copyright laws. The parties never addressed
whether any licenses existed that would per-
mit the software to be copied.

915 The plaintiffs assert that, over the
course of the six to seven months following
these two incidents, MIGS’ employees and
Mike Stevenson engaged in a course of con-
duect that amounted to intentional infliction of
emotional distress and wrongful termination
of Mr. Cummins. The plaintiffs complain,
wnter alia, that employees at MIGS began to
shun Mr. Cummins, that management ap-
proved vacation time and then reversed its
position, that Mr. Cummins’ position was
changed from that of a salaried employee to
an hourly employee, that he was no longer
allowed to accrue overtime, that Mike Ste-
venson openly chastised and rebuked him in
an off-site Bible study, that his network secu-
rity access was revoked, that his job descrip-
tion was changed to include activities that he
could not perform, that management institut-
ed a policy that Mr. Cummins perceived ap-
plied only to him, that he was given no
meaningful work, that his hours were re-
duced, and that he was eventually terminat-
ed. By contrast, MIGS claimed that Mr.
Cummins’ termination was due to company
downsizing.

16 The plaintiffs filed this lawsuit against
the defendants, alleging claims for breach of
contract, breach of the covenant of good faith
and fair dealing, wrongful discharge in viola-
tion of public policy against handicap and
religious discrimination, intentional infliction
of emotional distress, and violation of the
Arizona Civil Rights Act, Ariz.Rev.Stat.
(A.R.S.) §§ 41-1461 to -1465.2

2. The plaintiffs also asserted claims for violations
of the Americans with Disabilities Act of 1990, 42
U.S.C. 88 12101-12213 (1994 & Supp.1998), and
section 102 of the Civil Rights Act of 1991, 42
U.S.C. § 1981a (1994), and title VII of the Civil
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17 The Stevensons and MIGS each moved
for summary judgment. The trial court
granted both the Stevensons and MIGS sum-
mary judgment on all of the plaintiffs’ claims
except for the intentional infliction of emo-
tional distress claim, and entered judgment
in accordance with these rulings.

18 Shortly before trial was set to begin,
the plaintiffs asserted a claim against MIGS
that Mr. Cummins had been wrongfully dis-
charged in violation of public policy in retali-
ation for refusing to engage in what Mr.
Cummins believed was an illegal activity—
copying Bible study software. The day be-
fore trial, the trial court ruled that the plain-
tiffs could proceed upon both the intentional
infliction of emotional distress and wrongful
discharge claims. The defendants declined a
continuance, and the case proceeded to a jury
trial.

19 At the end of the plaintiffs’ case-in-
chief, the trial court granted the defendants’
motion for judgment as a matter of law on
the claim of intentional infliction of emotional
distress. As to the wrongful termination
claim, MIGS argued that the plaintiffs were
required to show that copying the Bible
study software was actually illegal, rather
than demonstrating that Mr. Cummins har-
bored a good faith belief that it was illegal,
and that the plaintiffs had not presented any
evidence to demonstrate that copying the
software would have been illegal. The trial
court denied MIGS’ motion for judgment as a
matter of law on the wrongful discharge
claim. MIGS renewed the motion at the
close of all the evidence and it was again
denied. The court did, however, grant
MIGS’ motion for judgment as a matter of
law on the plaintiffs’ claim for punitive dam-
ages.

910 The jury returned a verdict for the
plaintiffs on the wrongful discharge claim
and awarded them $185,000 in damages.
The trial court entered judgment in accor-
dance with the verdict. MIGS renewed its
motion for judgment as a matter of law on
the wrongful discharge claim, and the plain-
tiffs moved for a new trial on the intentional

Rights Act of 1964, 42 U.S.C. §§ 2000e to 2000e-
17 (1994 & Supp.1998), but they voluntarily dis-
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infliction of emotional distress and punitive
damages claims. The trial court denied both
motions. MIGS timely filed a notice of ap-
peal, and the plaintiffs timely filed a notice of
cross appeal. We have jurisdiction over the
appeal and cross appeal pursuant to A.R.S.
sections 12-2101(B) and (F)(1) (1994).

ISSUES

111 MIGS raises the following issues on

appeal:

1. Must a plaintiff prove an act is actually
illegal when establishing the prima fa-
cie elements of wrongful termination
for refusing to engage in an unlawful
act?

2. Can tort lability be imposed on an
employer for wrongful termination of
an at-will employee who refuses to en-
gage in conduct proscribed by federal
law?

112 The plaintiffs raise the following is-

sues on cross appeal:

1. Did the trial court err by granting the
defendants’ request for judgment as a
matter of law on the plaintiffs’ claim
for intentional infliction of emotional
distress?

2. Did the trial court err by dismissing
the plaintiffs’ claim for punitive dam-
ages?

DISCUSSION

I. A Plaintiff May Assert a Wrongful Dis-
charge Claim for Refusing to Engage in
Unlawful Conduct When the Conduct is
Proscribed by Federal Law.

[1] 918 We begin by addressing MIGS’
contention that the plaintiffs’ claim for
wrongful discharge must fail because they
failed to establish that Mr. Cummins had
been requested to do anything that violates
the laws of the State of Arizona. That is, if
Mr. Cummins had been requested to engage
in conduct that would have resulted in the
violation of any law, it would have been a
violation of federal law, which MIGS argues

missed those claims.
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does not support a cause of action for wrong-
ful termination in violation of Arizona’s pub-
lic policy. Therefore, MIGS argues, the
plaintiffs’ claim is not covered by Arizona’s
common law tort of wrongful discharge. If
we determine that a violation of a federal law
cannot supply a basis for recovery under the
public policy/illegal act exception to the at-
will employment doctrine, the plaintiffs
would have failed to state a legally cognizable
claim. We review this issue de novo because
this is purely a legal question. State ex rel
Miller v. Superior Court, 189 Ariz. 228, 230,
941 P.2d 240, 242 (App.1997).

[2,3] 114 In Wagenseller v. Scottsdale
Memorial Hospital, 147 Ariz. 370, 710 P.2d
1025 (1985), the Arizona Supreme Court rec-
ognized that Arizona has adopted the Ameri-
can common law employment-at-will doctrine
that initially gave employers unfettered dis-
cretion to terminate employees for any rea-
son. Id. at 375-76, 710 P.2d at 1030-31
(citing Dover Copper Mining Co. v. Doenges,
40 Ariz. 349, 357, 12 P.2d 288, 291-92 (1932)).
Recognizing the trend of other jurisdictions
in moving away from the rigid application of
the at-will doctrine, Arizona courts have
adopted a public policy exception to the at-
will doctrine. Id. at 378, 710 P.2d at 1033.
The public policy of Arizona is that an at-will
employee can be discharged for good cause
or for no cause, but he or she cannot be
discharged for bad cause. Id. An at-wil
employee who is discharged in violation of
publice poliey is discharged for bad cause and
therefore can recover damages.

[4] 915 Arizona recognizes four distinct
categories of the public policy exception un-
der which discharge from employment is ac-
tionable in tort: 1) refusing to engage in
illegal conduct; 2) engaging in an important
public obligation; 3) exercising a legal right
or privilege; and 4) whistleblowing. Wagner
v. City of Globe, 150 Ariz. 82, 88, 722 P.2d
250, 256 (1986). If MIGS’ actions violate the
public policy exception, its conduct falls un-
der the first category, which prohibits termi-
nating an employee for refusing to engage in
illegal conduct. The plaintiffs claim that Mr.
Cummins was terminated by MIGS because
he refused to engage in the illegal copying of

software, allegedly in violation of federal
copyright laws.

116 The plaintiffs have failed to meet the
necessary elements of the prima facie case.
MIGS contends. that Wagenseller stands for
the proposition that the public policy of this
state is embodied exclusively in Arizona’s
constitution, statutes, and court decisions.
See Wagenseller, 147 Ariz. at 379, 710 P.2d at
1034.

917 MIGS would have us believe that the
Wagenseller and Wagner courts were inter-
ested only in protecting an employee wrong-
fully terminated for having been loyal to the
laws of the State of Arizona. We see no
difference between the employee who is ter-
minated for refusing to break the laws of our
state and the employee who is terminated for
refusing to violate our federal laws. The
Wagenseller and Wagner courts recognized
that the policy considerations underlying the
adoption of the public policy/illegal act excep-
tion to at-will employment serve to prevent
an employee from having to choose between
the employee’s continued employment and
violating a law. See Wagenseller, 147 Ariz,
at 379-80, 710 P.2d at 1034-35 (“To hold that
one’s continued employment could be made
contingent upon his commission of a felonious
act at the instance of his employer .... is
patently contrary to the public welfare.”
(quoting Petermann v. Int'l Bhd. of Team-
sters, Local 396, 174 Cal.App.2d 184, 344
P.2d 25 (1959))); Wagner, 150 Ariz. at 88, 722
P.2d at 256 (relying on Petermann in stating
that “an employee should not be faced with
the dilemma of violating the law or losing his
job™).

[5,6] 118 With this consideration in
mind, it is only logical that the source of the
law proscribing the requested conduct is im-
material, so long as that law applies to those
within the territorial houndaries of Arizona
and manifests “a ‘clear mandate’ of public
policy.” Wagenseller, 147 Ariz. at 377, 710
P.2d at 1032. The court in Wagenseller de-
termined that “[t]here is no precise definition
of the phrase [‘clearly mandated public poli-
cy’]. In general, it can be said that publie
policy concerns what is right and just and
what affects the citizens of the State collec-
tively.” Id. (emphasis added) (quoting Pal-
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mateer v. Int’l Harvester Co., 85 I11.2d 124,
52 Ill.Dec. 13, 421 N.E.2d 876, 878-79 (1981)).
Laws that affect Arizona as a whole may
provide the basis for a wrongful termination
suit for refusing to engage in illegal conduct,
regardless of whether the proscribed conduct
is made unlawful by the state or the federal
government.

[7] 119 Giving credence to MIGS’ argu-
ment could frustrate the underlying policy of
preventing employees from having to choose
between continuing employment and violat-
ing the law, and would necessarily produce
inconsistent results. Assume that a business
owner in Arizona directs his employee to
falsify information on federal tax docu-
ments—conduct proscribed by federal law.
See, e.g., LR.C. § 7206 (1994) (criminalizing
fraudulent and false statements made in tax
returns). The employee refuses and is sub-
sequently discharged for that reason. The
employee would have no recourse against the
employer. If, however, the request was to
falsify Arizona tax documents—conduct pro-
sceribed by Arizona law, see A.R.S. § 42—
1127(B) (1999) (addressing tax fraud and eva-
sion}—the employee could recover. If the
policy considerations expressed in Wagensel-
ler and Wagner are to have meaning, the tort
of wrongful discharge for refusing to engage
in an illegal act must include any violations of
federal as well as Arizona law. We hold that
the tort of wrongful termination for refusing
to engage in illegal conduct is actionable if
the source evidences some clearly mandated
public policy and that policy applies in Ari-
zona, regardless of the policy’s source.?

II.  Actual Illegality Must be Proven to Re-
cover for Wrongful Termination.

120 MIGS asserts that the plaintiffs failed
to establish a prima facie case of public

3. We recognize that the legislature has enacted a
statutory cause of action for retaliatory dis-
charge. See Arizona Employment Protection
Act, ARS. § 23-1501 to —1502 (Supp.2000).
Our opinion is limited to the common law tort
for wrongful discharge, and we are not called
upon to interpret the statute because this cause
of action arose before the effective date of the
statute.

4. The jury instruction at issue stated as follows:
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policy/illegal act wrongful discharge when
they failed to prove that the copying of the
Bible study software was in fact illegal. The
trial court recognized the plaintiffs’ failure to
establish actual illegality, but allowed the
claim to be submitted to the jury on the basis
of Mr. Cummins’ good faith belief that the
copying was illegal. MIGS argues that a
good faith belief in illegality is insufficient,
and that the plaintiffs’ failure to establish
actual illegality should have been fatal to
their claim. MIGS challenges both the trial
court’s denial of its motion for judgment as a
matter of law and the trial court’s jury in-

© struction permitting Mr. Cummins’ good

faith belief of illegality to serve as a basis for
recovery under a theory of publie policy/ille-
gal act wrongful termination. As with the
first issue, this is purely a legal question and
our review is de novo. Miller, 189 Ariz. at
230, 941 P.2d at 242.

A. The Trial Court’s Final Jury Instruc-
tion

[8-101 121 Turning first to the jury in-
struction at issue, “we will affirm the trial
court’s [jury] instructions if, taken as a
whole, they provide the jury with the proper
rules for making its decision.” Miel v. State
Farm Mut. Auto. Ins. Co., 185 Ariz. 104, 109,
912 P.2d 1333, 1338 (App.1955) (emphasis
added). When a jury instruction misstates
the applicable standard of law, we will not
overturn a verdict unless a specific objection
was made to the instruction or unless the
error in the instruction was fundamental.
Salt River Project Agric. Improvement &
Power Dist. v. Westinghouse Elec. Corp., 176
Ariz. 383, 386-87, 861 P.2d 668, 671-72 (App.
1993). Because MIGS preserved its objec-
tion to the final jury instruction, we need not
engage in a fundamental error analysis.?

Plaintiffs claim that Mold In Graphic Sys-
tems violated Arizona’s public policy by dis-
charging plaintiff, Sean Cummins[,] in retalia-
tion for refusing to copy Bible Software. To
establish a violation of public policy, plaintiffs
must prove:

(1) Mold-In Graphic Systems terminated

plaintiff, Sean Cummins, in retaliation for

refusing to copy Bible software;

and

(2) Plaintiffs suffered damages as a result of

the discharge.
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[11]1 122 MIGS argues that the instruc-
tion was improper because it permitted the
jury to consider Mr. Cummins’ good faith
belief in the illegality of copying the Bible
study software, rather than requiring the
plaintiffs to prove illegality-in-fact. We
agree with MIGS’ argument that a plaintiff
attempting to recover for public policy/illegal
act wrongful termination must prove that the
requested act is illegal-in-fact. While this
precise issue has not been addressed in Ari-
zona, other courts have required proof of
actual illegality when considering public poli-
ey/illegal act wrongful discharge claims.

123 A number of courts have specifically
rejected the suggestion that an employee’s
good faith belief that the act requested was
illegal is sufficient. See, e.g, Paolella v.
Browning-Ferris, Inc., 158 F.3d 183, 192-93
(3d Cir.1998) (requiring an employee to dem-
onstrate that the conduet proposed by the
employer was illegal under Delaware law);
Clavk v. Modern Group Lid., 9 F.3d 321, 323
(3d Cir.1993) (applying Pennsylvania law to
find that the employee has the burden of
showing actual illegality; reasonable belief of
illegality is insufficient); Martin Marietta
Corp. v. Lovenz, 823 P.2d 100, 109 (Colo.1992)
(holding that the employee must show that
the employer directed the employee to per-
form an act that would violate a specifie
statute relating to public safety, health, or
welfare, or that would undermine a clearly
expressed public policy regarding the em-
ployee’s basic responsibilities as a citizen or
rights or privileges as a worker); Pierce v.
Ortho Pharm. Corp, 84 N.J. 58, 417 A2d
505, 513-14 (1980) (affirming summary judg-
ment in favor of the employer where the
doctor-employee failed to show that objec-
tionable medical research violated any law or
“clear mandate of public policy”); Nolie v
Gibbs Int’l, Inc., 335 S.C. 72, 515 S.E.2d 101,
103 (Ct.App.1999) (reversing summary judg-
ment entered in favor of the employer be-
cause the employee presented sufficient evi-
dence that the conduct requested by the

The law protects the act of opposing unlawful
employment practices even if it is later deter-
mined that the conduct that plaintiff opposed
was not illegal. Plaintiff must, however, prove
that he had a good faith belief that what was
being opposed was illegal.

employer was in fact illegal); Ran Ken, Inc.
2. Schlapper, 963 S.W.2d 102, 106-07 (Tex.Ct.
App.1998) (recognizing that an employee’s
good faith belief is insufficient; proof that
the act could have resulted in criminal penal-
ties is required); Bott v.. Rockwell Int’l, 80
Wash.App. 326, 908 P.2d 909, 913-14 (1996)
(affirming the trial court’s refusal to instruct
the jury that the employee’s good faith belief
that certain conduct was illegal was sufficient
to support the wrongful discharge claim).

[12,13] 124 The law presumes at-will
employment may be terminated at any time
by either party without cause or with “good”
cause. Wagenseller, 147 Ariz. at 375, 710
P.2d at 1030. Because the wrongful dis-
charge of an at-will employee can only be
based on a public policy exception to the
general rule, the exception should be con-
strued narrowly. See Bott, 908 P.2d at 913.
While publie policy/illegal act wrongful dis-
charge cases will prevent employees from
having to choose between engaging in illegal
conduct or losing their employment, allowing
a good faith belief of illegality to suffice
inappropriately invades the decision-making
prerogative of the employer. Ran Ken, Inc.,
963 S.W.2d at 106.

125 Requiring a plaintiff to prove actual
illegality serves yet another purpose. It also
protects employers from suit based on an
employee’s mistaken, albeit good faith, belief
that certain conduet is illegal. The rule re-
quiring actual illegality has the effect of pre-
venting “employee interference with legiti-
mate interests of responsible, law-abiding
employers in making ordinary managerial
decisions.” - Id. (quoting Winters v. Houston
Chronicle Publly Co., T95 S.W.2d 723, 732
(Tex.1990) (Doggett, J. concurring)). When
a judgment call exists regarding the legality
or ethical propriety of a requested act, em-
ployers should not be precluded from making
the call in the process of conducting their
daily business.® Nix v. Temple Univ, 408
Pa.Super. 369, 596 A.2d 1132, 1136 (1991).

(Emphasis added.)

5. Concerns have also been raised about how a
good faith belief would be determined-whether it
should be an objective or subjective standard;
whether the employee should be required to con-
duct an inquiry into the legality issue and, if so,
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[14] 926 Allowing an employee to recov-
er against an employer for a termination
based on the good faith but mistaken belief
that the employee had been requested to
violate the law does not further those inter-
ests identified as needing protection. The
good faith belief that his or her actions would
be illegal is irrelevant. The proper inquiry is
whether the requested conduct is, in fact,
illegal. This standard satisfies the need to
protect the state’s interest in preventing
criminal conduct, the employee’s interest in
not having to choose between engaging in
illegal conduct and continued employment,
and the employer’s interest in the efficient
administration of the business without the
threat of a baseless suit.

127 Moreover, the cases relied upon by
the plaintiffs to support their argument that
an employee’s good faith belief of illegality is
sufficient are distinguishable from the instant
case. Those cases all involve discharges in
retaliation for whistleblowing or analogous
anti-discrimination provisions under federal
employment laws.® See Murcott v. Best W.
Int’l, Inc, 198 Ariz. 349, 356-57, 113746, 9
P.3d 1088, 1095-96 (App.2000) (addressing a
whisteblower situation); Mecks v. Computer
Assocs. Int’l, 15 F.3d 1013 (11th Cir.1994)
(addressing retaliatory discharge under title
VII of the Civil Rights Act of 1964); Malone
v. Signal Processing Techs., Inc, 826
F.Supp. 370 (D.Col0.1993) (considering retal-
iatory discharge for complaining of discrimi-
natory treatment under the Fair Labor Stan-
dards Act). A good faith belief element in
whistleblowing and discrimination—based
public policy wrongful discharge claims is
appropriate because those cases encompass
the additional element of encouraging the
reporting of suspected unsafe or illegal activ-
ities detrimental to the public good. Wag-
ner, 150 Ariz, at 89, 722 P.2d at 257 (“We
believe that whistleblowing activity which
serves a public purpose should be protected.

the level of that inquiry. See, e.g., Ran Ken, Inc.,
963 S.W.2d at 106.

6. Similarly, the Standard Civil Instruction from
the 1997 version- of the Revised Arizona Jury
Instructions (RAJI) (Civil) that was relied upon
by the plaintiffs to set forth a good faith belief
component applies in whistleblowing claims.
RAJI (Civil) 3d, Employment Law 9 (1997). In
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So long as employees’ actions are not merely
private or proprietary, but instead seek to
further the public good, the decision to ex-
pose illegal or unsafe practices should be
encouraged.”). The elimination of the good
faith belief element in such cases would have
a chilling effect on the overriding public in-
terest in the reporting of questionable con-
duct.

[15] 128 Our decision here is consistent
with Wagenseller, even though the supreme
court made the statement that the plaintiff
had properly stated a claim for wrongful
discharge in violation of public policy regard-
less of the legality of the conduct at issue.
The court’s rationale was premised on the
public policy embodied in the indecent expo-
sure statute that protects a “citizen’s social
right” to “bodily privacy.” Wagenseller, 147
Ariz. at 380, 710 P.2d at 1035; see also
Schlang v. Key Aitrlines, Inc., 794 F.Supp.
1493, 1508 (D.Nev.1992) (noting that Wagen-
seller held that “an employee may refuse to
participate in activities that contravene a
law’s important public policy interest even if
the activity does not technically violate the
law”), vacated in part on other grounds, 158
FR.D. 666 (D.Nev.1994). Here, the plain-
tiffs have not asserted that the requested
conduct would have violated any clearly ex-
pressed public “policy which ‘strikes at the
heart of a citizen’s social right, duties, and
responsibilities.” ” Wagenseller, 147 Ariz. at
380, 710 P.2d at 1035 (quoting Palmateer, 52
IlLDec. at 16, 421 N.E.2d at 879); see also
Martin Martetta Corp., 823 P.2d at 109 (stat-
ing that a plaintiff must show “that the action
directed by the employer would violate a
specific statute relating to the public health,
safety, or welfare, or would undermine a
clearly expressed public policy relating to the
employee’s basic responsibility as a citizen or
... right or privilege as a worker”). Rather,
the plaintiffs rely solely on the argument

contrast, the Standard Civil Instruction relied
upon by the defendants pertains to public poli-
cy/illegal act wrongful discharge cases and as-
sumes that the unlawlulness of the requested act
will be determined by the trial court or stipulated
to by the parties before the matter is submitted to
the jury. RAJI (Civil) 3d, Employment Law 8(c)
(1997) & cmit.



CUMMINS v. MOLD-IN GRAPHIC SYSTEMS

Ariz. 527

Cite as 26 P.3d 518 (Ariz.App. Div. 1 2001)

that the copying would have violated copy-
right laws. The plaintiffs needed to establish
the actual illegality of the requested conduct.

B. The Denial of MIGS' Motions for
Judgment as a Matter of Law

[16,17] 129 Having determined that the
legal standard applied by the trial court was
improper, we turn now to review de novo the
trial court’s denial of MIGS’ initial and re-
newed motions for judgment as a matter of
law. Amnderson v. Nissei ASB Mach. Co,
197 Ariz. 168, 172, 110, 3 P.3d 1088, 1092
(App.1999). Judgment should be granted if
the facts presented in support of a claim
“have so little probative value that reason-
able people could not find for the claimant.”
Id. We view the evidence in the light most
favorable to the nonmoving party. Monaco,
196 Ariz. at 302, 16, 995 P.2d at 738. In
other words, we view the evidence in the
light most favorable to the plaintiffs to deter-
mine whether the evidence adduced at trial
was sufficient to establish the prima facie
case of public policy/illegal act wrongful ter-
mination utilizing the proper standard enun-
ciated above-actual illegality.

[18] 930 The plaintiffs assert they estab-
lished a violation of copyright laws because
(1) Mr. Cummins testified that he “didn’t feel
right about doing [the copying], that copy-
right laws were pretty specific that the own-
ership was only to the purchaser,” and (2)
MIGS never assured Mr. Cummins that it
had a license for the copying. This testimo-
ny did not establish a violation of the copy-
right laws. The plaintiffs did not provide the
trial court or the jury with testimony or
authority that would support their claim that
the act MIGS’ requested that Mr. Cummins
perform violated the copyright laws. The
plaintiffs, who bore the burden of proof, also
provided no evidence that copying the soft-
ware would have violated the software li-
cense, no evidence of the scope of the soft-
ware license, or that there was, in fact, a
license. There is no evidence that MIGS
asked Mr. Cummins to do anything that
would constitute a copyright violation.

[191 9131 The plaintiffs mistakenly rely
on the “adoptive admission” rule as creating
an admission of illegality by MIGS. Rule

801(d)(2)(B) of the Arizona Rules of Evidence
allows the silence of a party to be used as
evidence, even if the answer would ordinarily
have been hearsay, if the party against whom
the statement is being used manifests “an
adoption or belief in [the statement’s] truth.”
Ariz. R. Evid. 801(d)2)B). The plaintiffs
claim that the “[dlefendants’ silence, when
Mr. Cummins asked whether appropriate li-
censes existed for the software, constitutes
an ‘adoptive admission.”” When attempting
to admit the statement of another as an
adoptive admission using silence as the man-
ifestation of adoption or belief, the proponent
must show that the statement is one to which
a reasonable person would respond, that the
statement was heard and understood, that
the person hearing the statement was capa-
ble of responding, and that the person failed
to respond. United States v. Hove, 52 F.3d
233, 236-37 & n. 4 (9th Cir.1995) (applying
the identical Rule 801(d)(2)(B) of the Federal
Rules of Evidence to adoptive admissions by
silence); see also Ruth v. Rhodes, 66 Ariz.
129, 134-35, 185 P.2d 304, 308 (1947) (outlin-
ing the common law rule governing adoptive
admissions by silence); Fed.R.Evid. 801 ad-
visory committee’s note (“When silence is
relied upon, the theory is that the person
would, under the circumstances, protest the
statement made in his presence, if untrue.”).

[20] 132 Here, the plaintiffs failed to
prove that Mr. Cummins ever made a state-
ment to which MIGS could reply, nor did the
plaintiffs prove that MIGS manifested an
adoption of or a belief in any statement Mr.
Cummins may have made. Indeed, Mr.
Cummins conceded at trial that he never
asked whether it was legal to install the
software. See State v. Weigel, 145 Ariz. 480,
481, 702 P.2d 709, 710 (App.1985) (concluding
that the defendant’s reply, “Yes, I know,” o
the officer’s statement that the officer had “a
solid case” against him, was the equivalent of
an adoptive admission and admissible under
Rule 801(d)(2)(B) of the Arizona Rules of
Evidence). Rather, Mr. Cummins merely
presumed that installing the software was
illegal. MIGS’ employees’ failure to read
Mr. Cummins’ mind, to “alleviate Mr. Cum-
ming’ fears,” and to affirmatively and volun-
tarily disclose whether the software was li-
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censed, without so much as a request from
Mr. Cummins, did not demonstrate an admis-
sion by MIGS that installing the software
would have been illegal.

[21] 7133 As the trial court recognized in
ruling on the defendants’ motion for judg-
ment as a matter of law, there was “no proof

. that the conduct the employee refused
 would have actually been a violation of any
law.” Accordingly, the plaintiffs failed to
establish their claim for publie policy/illegal
act wrongful discharge.

134 The plaintiffs were aware from the
outset of trial that they might need to prove
actual illegality. In fact, plaintiffs’ counsel
acknowledged during the second day of trial
that, given the court’s pending ruling on that
issue, she had to “cover both bases” by being
prepared to prove actual illegality and Mr.
Cummins’ good faith belief of illegality. The
plaintiffs, however, failed to prove actual ille-
gality. In light of our holding that proof of
actual illegality is required, the wrongful dis-
charge claim should not have been submitted
to the jury and MIGS was entitled to judg-
ment as a matter of law. Shoen v. Shoen,
191 Ariz. 64, 65, 952 P.2d 302, 303 (App.1997).

II1. The Trial Court Properly Granted the
Defendants’ Motion for Judgment as a
Matter of Law on the Plaintiffs’ Claim
Jfor Intentional Infliction of Emotional
Distress.

[22] 935 On cross appeal, the plaintiffs
challenge the trial court’s judgment as a
matter of law in favor of the defendants on
the plaintiffs’ claim for intentional infliction
of emotional distress. Viewing the facts and
the inferences drawn therefrom in the light
most favorable to the plaintiffs, Monaco, 196
Ariz. at 302, 16, 995 P.2d at 738, we will
affirm the frial court’s grant of judgment as
a matter of law “even if the trial court has
reached the right result for the wrong rea-
son.” City of Phoenix v. Geyler, 144 Ariz.
323, 330, 697 P.2d 1073, 1080 (1985).

136 The plaintiffs mainly focus on the trial
court’s “improper” reliance on Paul 7.
Watchtower Bible & Tract Society of New
York, Inc., 819 F.2d 875 (9th Cir.1587), in
dismissing their emotional distress -claim.
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We do not find the plaintiffs’ arguments or
the trial court’s untimely or improper reli-
ance on Watchtower persuasive because we
conclude that the trial court should have
entered judgment as a matter of law for the
defendants on the intentional infliction of
emotional distress claim regardless of any
citation to or reliance on Waichtower.

[23,24] 9137 To state a claim for inten-
tional infliction of emotional distress in Ari-
zona, “[a] plaintiff must show that the defen-
dant’s acts were ‘so outrageous in character
and so extreme in degree, as to go beyond all
possible bounds of decency, and to be regard-
ed as atrocious and utterly intolerable in a
civilized community.”” Mintz v. Bell Atlan-
tic Sys. Leasing Int’l, Inc., 183 Ariz. 550, 554,
905 P.2d 559, 563 (App.1995) (quoting Cluff v.
Farmers Ins. Exch., 10 Ariz.App. 560, 562,
460 P.2d 666, 668 (1969)). “The trial court
must determine whether the acts complained
of are sufficiently extreme and outrageous to
state a claim for relief.” Id. As noted in
Mintz, “it is extremely rare to find conduct
in the employment context that will rise to
the level of outrageousness necessary to pro-
vide a basis for recovery for the tort of
intentional infliction of emotional distress.”
1d. (quoting Cox v. Keystone Carbon Co., 861
F.2d 390, 395 (3d Cir.1988)).

938 Both Cox and Mintz hold that even
callous conduct toward an employee in the
workplace cannot establish a claim for inten-
tional infliction of emotional distress. In
Cox, the employee was discharged on his
first day back at work after a three-month
absence for triple bypass heart surgery. 861
F.2d at 390-91. The employer also opposed
the employee’s application for disability and
medical insurance benefits. Id. at 391. Not-
withstanding, the Third Circuit affirmed a
directed verdict for the employer on the in-
tentional infliction of emotional distress
claim. Id. at 396.

139 Similarly, in Mintz, this Court held
that the employee had not alleged the type of
extreme and outrageous conduct needed to
support an intentional infliction of emotional
distress claim, despite allegations that her
employer had forced her to return to work
after she had been “hospitalized for severe
emotional ... problems,” had hand-delivered
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a letter to her in the hospital informing her
that her job duties were being reassigned,
and had failed to promote her for possible
discriminatory or retaliatory reasons. 183
Ariz. at 552, 554, 905 P.2d at 561, 563.

[25] 940 Although the plaintiffs may
have demonstrated that MIGS’ conduet was
unacceptable, MIGS' conduct did not rise to
the level required to prove intentional inflic-
tion of emotional distress. When we view
the plaintiffs’ allegations in the light most
favorable to them, the incidents that the
plaintiffs allege—shunning, approval and
then rejection of vacation, prohibition against
aceruing overtime, the indefinite “rebuke” by
Mike Stevenson not expressly directed to-
ward Mr. Cummins, the change in his net-
work supervisory status, the changes in his
job description and status, the lack of mean-
ingful projects, his reduction in hours, and
his termination—do not, as a matter of law,
demonstrate the extreme and outrageous
conduct necessary to establish intentional in-
fliction of emotional distress under Arizona’s
strict standards. See Mintz, 183 Ariz. at
554, 905 P.2d at 563.

[26] Y41 Most of the cases relied on by
the plaintiffs in support of their contention
that they have made an adequate showing of
outrageous conduct were decided under title
VII of the Civil Rights Act of 1964, not cases
involving common law tort claims. See, e.g.,
Fielder v. UAL Corp, 218 F3d 973 (9th
Cir.2000), petition for cert. filed, 69 U.S.L.W.
3619-(U.S. Mar. 7, 2001); Flannery v. Trans
World Airlines, Inc., 160 F.3d 425 (8th Cir.
1998); McKenzie v. Illinois Dep't of Transp.,
92 F.3d 473 (Tth Cir.1996); Knafel v. Pepsi~
Cola Bottlers of Akron, Inc., 899 F.2d 1473
(6th Cir.1990). Title VII claims and common
law intentional infliction of emotional distress
claims have different legal standards. See
Smiith v. Am. Express Travel Related Servs.
Co., 179 Ariz. 131, 135, 876 P.2d 1166, 1170
(App.1994) (“Title VII liability is much
broader than common law tort liability.”).
We conclude that the “shunning” and other

7. Because we have reversed the judgment for the
plaintiffs on their wrongful discharge claim and
affirmed the trial court’s entry of judgment for
the defendants on the intentional infliction of
emotional distress claim, we need not address

conduct allegedly directed toward Mr. Cum-
mins does not, as a matter of law, rise to a
level that is sufficient to state a claim for
intentional infliction of emotional distress un-
der Arizona law. See Mintz, 183 Ariz. at
564, 905 P.2d at 563. The trial court correect-
ly granted judgment as a matter of law for
the defendants on the plaintiffs’ claim of
intentional infliction of emotional distress.”

CONCLUSION

[27]1 142 We conclude that a plaintiff can
assert a wrongful discharge claim when that
plaintiff’s termination is based on a refusal to
engage in conduct that would be a violation
of a federal law. We further conclude that in
order to recover under this tort theory of
liahility, a plaintiff must prove the underlying
requested act would have been illegal-in-fact.
Finally, we determine that the ftrial court
properly entered judgment as a matter of
law in favor of the defendants on the plain-
tiffs’ intentional infliction of emotional dis-
tress claim.

7143 Accordingly, because the plaintiffs
were on notice that they might have to prove
illegality-in-fact and yet failed to do so, we
reverse the trial court’s denial of MIGS mo-
tion for judgment as a matter of law, vacate
the jury verdict and corresponding judgment,
and remand to the trial court with directions
to enter judgment in favor of MIGS on the
plaintiffs’ wrongful discharge claim. Fur-
ther, we affirm the trial court’s judgment for
the defendants on the plaintiffs’ claim for
intentional infliction of emotional distress.

CONCURRING: RUDOLPH J.
GERBER, Judge, and REBECCA WHITE
BERCH, Judge.
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the plaintiffs’ argument that the trial court erred
by dismissing their claim for punitive damages.
The plaintiffs no longer have an underlying claim
on which to base their punitive damages claim.



